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hearsay rule, for the declarations would not be taken as proof of 
the existence of the mental state but as direct evidence of the fact 
in issue. 16 

Although the law seems settled in California, it seems that the 
more logical view, and the one most conducive to clearness of 
thought and application, is that which regards these declarations, 
not as part of the res gestae as to intent nor as primary evidence 
of the mental state, but as hearsay, admissible under the exception 
receiving statements of an existing mental condition. 

R. C. F. 

Evidence: Presumption of Time of Death from Seven 
Years' Absence. — In Benjamin v. Independent Order B'Nai 
B'rith Society, 1 the defendant tried to impale the plaintiff on the 
horns of a dilemma. The plaintiff brought the action as benefic- 
iary under an insurance certificate issued to her husband and pay- 
able on satisfactory evidence of his death. The insured disap- 
peared after writing a letter stating an intention to commit sui- 
cide. There were, however, circumstances raising a doubt as to 
whether such was the insured's real intention. The plaintiff might 
at once have presented the proofs, unsatisfactory as they were, or 
might have continued to pay the premiums until the lapse of 
seven years brought into operation the code presumption that a 
person not heard from in seven years is dead. 2 It can hardly be 
said, however, that as a matter of law the plaintiff was required 
to present unsatisfactory proofs which would probably have been 
rejected, nor was it incumbent on her to pay dues if, as a matter 
of fact, the insured was dead, whether the proof of death was 
available or not. The plaintiff adopted neither of the above alter- 
natives, but waited over seven years to raise the presumption of 
death. The defendant then tendered the dilemma. If death took 
place at the beginning of the seven year period the action is barred 
by the statute of limitations. If death took place at the end of 
the seven year period, in other words, if life must be presumed to 
exist until the presumption of death arises, the certificate was 
forfeited for non-payment of dues. 

The court rescued the plaintiff from the dilemma by holding 
that while the proof of death was not satisfactory until the end of 
seven years, and therefore no right of action accrued before the 
end of that period, the time of death, when once the fact was 
established by virtue of the presumption, might well be found to 
have been at the beginning of the period, so that there was no 



16 This "is not a statement of something passing through his mind 
at the time, it is simply a statement of fact within his knowledge," — 
Mellish, L. J., regarding declarations as to the contents and execution 
of a will. Sugden v. St. Leonards (1876), 1 Prob. Div. 154, 251. 

1 (Oct. 27, 1915), 50 Cal. Dec. 443, 152 Pac. 731; supra, p. 145. 

2 Cal. Code Civ. Proc, § 1963, subd. 26. 
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default in the payment of dues. 3 If there is a presumption of the 
continuance of life for seven years this is clearly error. But is 
there such a presumption? It is generally held not. Courts 
should be very careful not to lay down presumptions unless abso- 
lutely necessary, for the effect is "the substitution of arithmetic 
for observation and reasoning when estimating the value of evi- 
dence,"* and to make the court find as a fact something which the 
court knows is actually not so. An inability to offer satisfactory 
proof of death is by no means satisfactory proof of the existence 
of life. The English courts have therefore laid down the rule 
that the presumption of law relates only to the fact of death, and 
that the time of death, whenever it is material, must be a subject 
of distinct proof. 5 This rule has, however, been severely criticized. 
Mr. Justice Field put the case of A disappearing and never being 
heard of again; six months later B makes a will leaving money to 
A, and the residue to C. Under the English rule, according to 
Mr. Justice Field, both claimants must fail on account of the 
inability to prove whether A survived B, or B survived A. 6 The 
English court, however, is not committed to the absurdity of giving 
the property to no one, or of making the decision in such cases 
turn on the accidental question of which party has brought the 
action. What was meant by the English court was that the resi- 
duary legatee takes everything that is left after the other legatees 
have established their claims. If any one of the other legatees fails 
in his proof his legacy automatically falls into the residue. 
Though Mr. Justice Field's illustration does not present a case 
which the English courts would find insoluble, difficult cases do 
arise which require an arbitrary finding of death at the beginning 
of the seven year period, as in the case of In re Aldersey above 
cited. 

The American courts have generally reached a somewhat 
different result. Agreeing with the English courts that seven 
years' absence unexplained establishes the fact but not the time 
of death, they have allowed the jury to determine the time from 



3 Supreme Lodge of Pathfinder v. Johnson (Tex. Civ. App., 1914), 
168 S. W. 1010, contra. 

4 Quoted, Thayer's Preliminary Treatise on Evidence, p. 343. Ash- 
bury v. Sanders (18S7), 8 Cal. 62, held that although a person left the 
Sandwich Islands for Manila, and although sixteen months had elapsed 
without the vessel, crew or passengers being heard from, there was still 
a presumption of law that the person was living. The decision may, 
perhaps, be justified on the ground that the defendant was required to 
establish death conclusively in order to maintain a plea in abatement, 
a plea not looked upon with favor. To hold that the above facts estab- 
lished the continuance of life would be ridiculous. People v. Feilen 
(1881), 58 Cal. 218, declines to pass on the question. 

5 Nepean v. Doe d. Knight (1837), 2 M. & W. 894; In re Phene's 
Trusts (1869), 5 Ch. App. 139; In re Aldersey [190S] 2 Ch. Div. 181. 

6 Montgomery v. Bevans (1871), 1 Sawy. 653, Fed. Cas. No. 9, 735. 
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the reasonable probabilities of the case. In Montgomery v. 
Bevans, 7 where Mr. Justice Field laid down the rule that there 
was a presumption of life, he found as a matter of fact that death 
had occurred at the beginning of the seven year period, from the 
fact that the decedent had left San Francisco for Sacramento on 
a United States launch and neither the launch nor any person 
who took passage thereon was heard of again. So whenever the 
disappearance is accompanied by special circumstances, as for ex- 
ample, that the person was dangerously ill, in a weak state of 
health, exposed to great perils of disease or accident, embarked 
on board of a vessel not since heard of, though the length of the 
usual voyage has long since elapsed, or where the person probably 
committed suicide, the jury are entitled to find that the death 
actually occurred at the beginning of the period. 8 Some courts 
even permit the inference of death at the beginning of the period 
where the person disappearing is of a cheerful disposition, attached 
to his family and friends, of good habits, in good circumstances, 
and without any motive whatever to leave his family. 9 Where 
the absentee has taken passage on a vessel that has not since been 
heard from, it has been held that death will be taken to have 
occurred at the end of the time covered by the longest voyage 
between the point of sailing and that of destination. 10 Where, 
however, the disappearance is under circumstances at least 
equally consistent with continued life, then the time of death can 
not be established until the end of the seven year period. 11 There 
is no presumption of life, but a simple inference of fact. This 
leaves the decision in any particular case as little open to chance as 
possible. Under the prevailing American rule, the claimant under 
the general legatee might prevail over the residuary legatee in the 
case put by Mr. Justice Field if there were no circumstances 
raising an inference of death. 

The effect of the English rule is to cut down the statute of 
limitations in cases where the cause of action accrues at the time 
of death, instead of, as in the principal case, on satisfactory proof 
of death. Under the American rule the statute would only be cut 
down by seven years when the disappearance was under such cir- 
cumstances that death probably took place at the beginning of the 
period. Suppose in such a case, the statute of limitations, as in 
California, is less than seven years. Would the court hold that the 



7 Note 6, supra. 

8 Chamberlayne, Modern Law of Evidence, § 1113. 

9 Bradley v. Modern Woodmen of America (1910), 146 Mo. App. 
428, 124 S. W. 69; Tisdale v. Connecticut Mut. Ins. Co. (1868), 26 
Iowa, 170, 96 Am. Dec. 136, action allowed before the end of seven 
years. 

10 Chamberlayne, § 1113; Spahr v. Mutual Life Ins. Co. (1906), 98 
Minn. 471, 108 N. W. 4. 

" Whiting v. Nicholl (1867), 46 111. 230. 
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action was barred before the proof of death could be made? 
Should not the court in such a case create the artificial presump- 
tion of life to the end of the seven year period, in order to pre- 
serve the right of action? 

A. M. K. 

Evidence: Relevancy: Sales of Other Land. — In the Mat- 
ter of the Estate of Ross, 1 for the purpose of determining the 
amount due the State of California under the inheritance tax law, 
it was necessary to prove the value of certain land. To do this, 
counsel for the state sought to establish by witnesses the prices at 
which other property in the neighborhood had been actually sold, 
at or near the time of the death of the decedent. Objection was 
sustained to the introduction of such evidence to prove the value, 
and this ruling by the trial court was held proper by the Supreme 
Court. 

The question of how to prove land value is one which has fre- 
quently arisen and with varying results. It has been uniformly held 
that the value of land may be shown by proving market value, 
but the courts have divided on the question as to what evidence is 
admissible to prove this. Some jurisdictions have allowed only 
opinion testimony, 2 while others have admitted proof of collateral 
sales of land similarly situated to prove the value of the land in 
controversy. 8 

All the courts which have considered this question have ad- 
mitted the great probative value of evidence of the latter class, but 
a few have excluded it primarily for the reason that such evidence 
involves, in the case in hand, a confusion of issues by in fact mak- 
ing an issue of every sale so introduced. 4 The California courts, in 
all their decisions, with possibly one exception, 5 have accepted this 
view and have excluded such evidence. 6 And so it can be said that 
in proving land value in California evidence of collateral and ex- 
trinsic sales, even though of immense probative value, is inadmis- 
sible on account of its tendency to confuse the issue. 



1 (Sept. 20, 1915), 50 Cal. Dec. 304. 

2 Central Pac. R. Co. v. Pearson (1868), 35 Cal. 247; De Freitas v. 
Town of Suisun (Cal., 1915), 149 Pac. 553; Gorgas v. Philadelphia, etc. R. 
Co. (1906), 215 Pa. 501, 64 Atl. 680; Richardson v. Webster City (1900), 
111 Iowa, 427, 82 N. W. 920; Matter of Thompson (1877), 127 N. Y. 463, 
28 N. E. 389. 

3 Paine v. Boston (1862), 4 Allen, 168; Galway v. Metropolitan El. 
R. Co. (1890), 35 N. Y. 628, 13 N. Y. Supp. 47, 28 N. E. 479; Belding v. 
Archer (1902), 131 N. Car. 287, 42 S. E. 800; Tenn. C. I. & R. Co. v. 
State (1904), 141 Ala. 103, 37 So. 433; American States S. Co. v. Mil- 
waukee N. R. Co. (1909), 139 Wis. 199, 120 N. W. 844. 

4 See cases cited in note 2. 

sMuller v. Railway Co. (1890), 83 Cal. 240, 23 Pac. 265. 

8 See Cal. cases in note 2. supra; also Spring Valley W. W. v. 
Drinkhouse (1891), 92 Cal. 528, 28 Pac. 681; Santa Ana v. Harlin 
(1893), 99 Cal. 544, 34 Pac. 224. 



